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REPRESENTING COMPANY FOUNDERS

We oftenrepreent faundeas andchiefexecuives d companiesFoundes haw uriquelegal andtax needgshat
often cannot be saisfied by the counsd representing the company. Often, corporate counsel is ill-equippedto
hande the legal (ard particulady the tax) needs of the founders. And, in caseswhere corporate counsel could
provide appropriate tax ard legal advice to founders, conflict of interest rulesfrequertly prevert it, espedally in
the pstSarbaesOxley era.

Accordingly, we find thatwe oftenrepresenhfounders dkstinct fromtheir conpanies.Generally such
represetationsarise vhenthere issone furdanmental dlang afmt with thefounders’ canpanystructue. For
exanple,the faundes may neal sgaraterepresetation whentheir canpanyis in theprocesof beingacquired
by andher canpany. Perhapghe canpanymay beresohing legal disputes with others,possilty even ircluding
the founders. Altematively, the founders may be trarsitioning out of the company, or trarsitioning to a quite
differentrole astheirconpanygrows

Repesentingafounder inany of thesecircunstancesloesnot recessarilyneanthere ae owert corilicts of
interest between the company and its founders. There may be conflicts of interest between the founders and their
companiesthat are plain to everyone. Howeer, we normally find no overt corflict of interest, but onethatis
decidedly sulile. Wefind that fondersare dten slichtedin the process dany of theseorganic danges.

In repreenting founders during the process of their company being acquired, for example, we frequently work
closelywith companycouwnsel & pat of the sane team Thefounders hae theirown uniquetax armd lecal issus
in auch acquisitions, which may ndude on or more of the following:

* The fourders nay bein different pasitionsfrom thatof other stareholars,vis a vis, the tax charader of gain
onthe sé¢e of shares.

* Foundersmay neal to separatehnegtiate enployment mckages aul fringe banefits.

* Foundersmay beexpeted tonegtiate al alide by covenantsot toconpete.

* Foundersmay beasled tomake repesentatioa ard warrantieghat aredifferert from therepresetationsand
warrarties nadeby othe executives.Sonetimes fonderswill be asled tomake theg repesentatios ard
warranties jointly ard severally, and their magnitude may beout of all proportion to the founders' respective
economic interests in their company.

* Foundersmay find their stares leked p (indigible for sale)for exendedperiads.

* Founders ard aqquiring corporations may differ in their view of the proper tax charaderization of certain
consicerationpaidin thetransation.



Exanples d recen significant matters inwhich we have repesentedoundersinclude

* Repesentedre ofthe faundes of Epinions, Inc. against seeral praninentventurecapitalistsconcening
founder and employee stock vauations in the merger of Epinions with Dealtime Ltd., forming Shopping.com.

* Repesentedhefounders ofan aitonobile supgy conmpanyin structuringthetermnationof major litigation
with a bigthreeautomaker ard rights topaterted ado pats andthetax treament d sane.

* Repesanting the founders of NASSDA corporation during the sde of NASSDA to Synopsys Software
(NASSDA wasrepreseted by Wilson Sorsini Goodrich& Rosati ad Synopy/s was repesentedy Cooley
Godward).

* Repesentedhefounders ofBlue Pumpkin Software with resgect tothe aquisition of Blue Punpkin by
Witness Sftware (Witnessvasrepreseted by Weil Gotshal& Manges ad Blue Rumpkin was repesented
by Wilson Sonsini Goodrich & Rosati).

Foundersoftenhawe uriquetax problens ard isswes.Today, there isincreasedyovernnental srutiny on
founders anl executives.In fad, the InternalRevenueSenice ha beyun targeting executives forexamnation.
Theinitiative is part of abroader IRS focuson high income and highly compensated executives entreprereus
andothers.Variouscorpaate scadalscausedhelRSto target arange ofexecdive canpenséion issles,
including stockoptions, defared canpenséion, goldenparachites ad fringe benefits. After an RS pilot
progam exposedproblens with executives’ taxreturrs, the RS now routinely examines the canpens#éon of
exeautivesas part of their auwdits of large corporations In fact, in large corporate audits, the IRS now asksits
agents tospeifically request thetaxreturnsof key executives.

Occaionally, taxissues forfounders arisgrimarily be@useof thar significantsharehtwings inways that
technicdly dona implicate @ involve theconpany For exanple, we recentlyrepregntedfounders orkey
insidersof anunber d companieswith respecto certan paticular taxissue. Recent repesentation inclule:

» Settleda nulti-million dollar taxdispute ketween theforeign founde of a major public software canpany
andtaxing authorities over hé nove immediately precedng an PO.

* Repesentedoundersof Excite incomectionwith certainCaliforniatax isses.
* Repeseaited cetain founders of Sébel Systans in connetion with stack trarsfers unde Caif ornia tax law.

* Represented serior exeautivesof a Silicon Valley techndoy firm in connection with issuesreaulting from its
acquisition by JDS Uhipha®.

* Repesentedoundersof Cisco §/stens, Inc.in connectia with avariety of tax danning acquisitionand
disposition structuring and charitable contribution planning.

* Represented afounder of Hotmail in various tax maters arising aut of his receipt of Microsoft stock.

* Representedafounder of Objedive Systens Integrators, acquired by Agilent Techndogies, Inc., in agate
incometax controversy.

* Repesentedafounder of Micro Intemational Systens (MIS) in tax issuesarising out of the sde of MIS to
Medtronics,Inc.

* Repesentedfounders of QDM Company, Inc. and Solar Planet in resdving tax disputesto fadlitate a sde to
SurkErgoline, Inc.

* Repesentedre ofthe faundes of Pixar Animation Studics incertaintax ard egate plaming matters.



